WLLI AM DEMOSKI

| BLA 96- 140 Deci ded March 4, 1998

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, denying reinstatenent of Native allotnent application F026961.

Set asi de and renanded.

1.

A aska: Native Alotnents--A aska National |nterest
Lands Gonservation Act: Duty of Departnent of the
Interior to Native Allotnent Applicants

Wiere a Native allotnent applicant filed a Native
allotnent application prior to Dec. 18, 1971, and BLM
rejected the application in 1961 because the |and was
prospectively valuabl e for oil and gas, and the
applicant failed to execute the required wai ver
docunent, admnistrative finality should not serve as a
bar to reinstatenent of the application where the

regul atory authority on the part of BLMto request a
wai ver was questionabl e and that requirenent had been
abol i shed wthin 1 year.

A aska: Native Alotnents--A aska National |nterest
Lands Gonservation Act: Native Al ot nents--Applications
and BEntries: Rei nstat enent

The question whet her BLMshoul d properly reinstate a
Native al lotnent application is separate and apart from
the issue of the Departnent's ability to transfer the

| ands described in the application. The Departnent has
jurisdiction to address issues concerni ng rei nstat enent
even though the |l ands described in the application have
been congressional |y conveyed.

A aska: Native Al otnents--A aska National |nterest
Lands Gonservation Act: Duty of Departnent of the
Interior to Native Allotnent Applicants

Wiere title to lands is conveyed to a Native

Qorporation pursuant to the A aska National Interest
Lands
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(onservation Act, the Departnent of the Interior has a
duty to Native allotnent applicants whose clains lie
w t hin such conveyed | ands to nake a prelimnary
determnation as to such applications and to pursue
recovery of such | ands where appropri ate.

APPEARANCES Christine A MLeod, Esg., Andrew Harrington, Esq., A aska
Legal Services Qorporation, Fairbanks, A aska, for Appellant; Carlene
Faithful, Esg., dfice of the Regional Solicitor, US Departnent of the
Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

WI I'iam Denoski has appeal ed froma Deci si on dated Decenber 4, 1995,
by the Alaska Sate dfice, Bureau of Land Managenent (BLM, denying
reinstatenent of Native allotnent application F026961.

Oh Cctober 31, 1960, the Bureau of Indian Affairs filed Native
allotnent application 026961 on behal f of WIIiamDenoski pursuant to the
Act of May 17, 1906, as anended, 43 US C 88 270-1 through 270-3 (1970).
Denoski ' s appl i cation indicates use and occupancy since 1954, of
approxi mately 160 acres wthin secs. 9, 10, and 16, T. 10 S, R 11 E,
Kateel Rver Meridian, A aska.

The Act of May 17, 1906, authorized the Secretary of the Interior to
allot "in his discretion and under such rules as he nay prescribe” up to
160 acres of vacant, unappropriated, and unreserved nonmneral |and upon
satisfactory proof of "substantially continuous use and occupancy of the
land for a period of five years.” 43 US C 88 270-1 and 270-2 (1970).
The Act of May 17, 1906, as anended by the Act of August 2, 1956, 48 US C
§ 357 (1958), was repeal ed by section 18(a) of the A aska Native dai ns
Settlenent Act (ANCSA), as anended, 43 US C 8§ 1617(a) (1994), effective
Dec. 18, 1971, subject to applications pending on that date. Section
905(a) (1) of the Alaska National Interest Lands Gonservation Act (AN LCH),
43 US C § 1634(a)(1) (1994), provides that all Native all ot nent
appl i cations pendi ng before the Departnent on or before Decenber 18, 1971,
are approved on the 180th day foll ow ng the effective date of the Act,
unl ess ot herw se provided by other paragraphs or subsections of that
secti on.

h August 25, 1961, BLMissued a Decision styled "Application held for
Rejection, Mneral Wdiver Required" on Denoski's allotnent application.
That Deci sion notified Denoski that the | ands for whi ch he had applied were
prospectively valuabl e for oil and gas and that the Act of March 8, 1922,
43 US C 88 270-11, 270-12 (1976), U required the rejection of Native

1/ The Act of Mar. 8, 1922, was repeal ed by Pub. L. No. 94-579, Title M1,
8§ 703 (a), Cct. 21, 1976, 90 Sat. 2789, effective on and after the 10th
anni versary of the date of approval of the Act, Gct. 21, 1976. The
regulation at 43 CF. R 8 2093.3-3(d) provides for the filing, by an

appl i cant who wi shes to request a classification of the | and as nonmneral ,
of "preferably the show ng of experts" that the land is not val uabl e for
the mnerals for which it was classified.

143 I BLA 91

WAW Ver si on



| BLA 96- 140

allotnent applications which had been determned to be val uable for oil and
gas, unless the applicant filed a wai ver of the Gvernnent's oil and gas
reservation. Aong wth its August 25, 1961, Decision, BLM provi ded
Denoski a wai ver formand afforded hi m60 days wthin which to either
execute and file the waiver formor petition for reclassification of the

| ands as nonmneral in character. Additionally, BLMwarned Denoski that
failure to take one of these actions, or to appeal the Decision, would
result "in final rejection of the application and the [closing of the case]
as of record inthis office wthout further notice to the applicant."

Denoski did not take either of the actions offered in BLMs Deci si on,
nor did he appeal that Decision. Accordingly, on CGctober 28, 1961, w thout
further notice to Denoski, BLMcl osed the case on its records.

h July 6, 1983, and March 5, 1985, the surface and subsurface estates
of the land in Denoski's allotnent were conveyed to Gana-a ' Yoo, Linited
(I'nteri mQnveyance No. 682), and Doyon, Limted (Interi mQConveyance No.
1004), pursuant to ANCSAL 43 US C 88 1601, 1613, and 1621 (1994).

h May 18, 1995, the Tanana Chiefs Gonference filed a request for
rei nstatenent of Denoski's application. Attached to the request was an
Affidavit by Denoski attesting to his use of the | ands begi nning in 1954.

In the Decision now before us on appeal, BLMasserts that inits
August 25, 1961, Decision, it adjudi cated Denoski's application in
accordance wth the then applicabl e regul ations and that Denoski had
provi ded no conpel ling legal or equitabl e reasons for reinstating the
application. The BLMtherefore deni ed reinstat enent .

Denoski argues that his application was erroneously rejected because a
factual hearing was not held, that it was pendi ng before the Departnent on
and before Decenber 18, 1971, and that it nust either be legislatively
approved or adj udicated pursuant to ANLCA In support of this argunent,
Denoski cites Pence v. Keppe, 529 F.2d 135 (9th dr. 1976), Qynpic V.
Lhited Sates, 615 F. Supp. 990 (D A aska 1985), as well as a nunber of
decisions of this Board. Denoski alleges that his application was cl osed
inerror wthout permtting hima hearing on the i ssue of the mneral
character of the land. Uhder Pence v. K eppe, Denoski asserts, BLM nust
"provide the applicant with notice of the specific reasons for the proposed
rejection and an opportunity for a hearing." (Satenent of Reasons at 8.)

Denoski cites Blly Mrry, 72 IBLA 13 (1983), for the rule that an
allotnent applicant disputing the mneral classification of the |and
enbraced by his application is due a Pence heari ng.

FHnally, Denoski argues that admnistrative finality does not preclude
reinstatenent of his application.

The BLManswers that the doctrine of admnistrative finality bars
Denoski fromaquestioning the correctness of the August 25, 1961, Decision
hol ding his application for rejection. (Answer at 8.) The BLMasserts
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that Denoski took no action, that other interests have intervened, and that
no equi tabl e consi derations have been shown which woul d justify
reconsi der at i on.

The BLMpoints out that the Pence v. K eppe prescription for a hearing
is triggered by an applicant's request for a hearing. (Answer at 8, 11.)
The BLM asserts that Denoski woul d certai nly have been granted a hearing in
1961, had he requested one. (Answer at 11.) The BLMalso cites Blly
Mrry, supra, but contends that since Denoski never disputed classification
of the land as val uable for oil and gas, he cannot now argue that his
appl i cation was erroneously rej ected because he was not afforded an
opportunity for a hearing. 2/

| nsof ar as addressed herein, the parties' other argunents have been
consi dered and rej ect ed.

[1] As articulated in Pence v. K eppe, due process requires, at a
mni num the fol | ow ng:

[Alpplicants whose clains are to be rejected nust be notified of
the specific reasons for the proposed rejection, allowed to
submt witten evidence to the contrary, and, if they request,
granted an opportunity for an oral hearing before the trier of
fact where evidence and testinony of favorabl e wtnesses may be
submtted before a decision is reached to reject an application
for an allotnent.

529 F. 2d at 143.

The BLMis required by section 905(a) of ANLCA 43 US C § 1634(a)
(1994), toreinstate, for purposes of either |egislative approval or
adj udi cation, any Native allotnent application that was erroneously
rejected by the Departnent wthout an opportunity for a hearing on a
di sputed question of fact, as required by Pence v. Keppe. See S Rep. No.
413, 96th ong., 1st Sess. 238 (1979), reprinted in 1980 US CCA N 5070,
5182; Hlen Fank, 124 IBLA 349, 351-52 (1992). This is so evenif an
applicant was notified of an earlier rejection and no appeal was taken,
since | ack of conpliance with Pence v. K eppe vitiates the admnistrative
finality that woul d otherw se attend the rejection. Heirs of George Titus,
124 IBLA 1, 4 (1992), and cases there cited.

In the case before us, Denoski was provided wth three alternatives by
BLMs 1961 Decision. However, that Decision was not final because he was
not afforded an opportunity for hearing. The above authorities | eave no

2/ InBlly Mrry, there was confusion in the Gvernnent's own records as
to whether the land shoul d or shoul d not have been classified val uabl e for
mnerals. In addition, the allotnent applicant in that case retained a
geol ogi st and requested the opportunity to present evidence to chal | enge
the Governnent's classification of the |and as val uable for mnerals. 1d.
at 14-15.
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doubt that the onus is on the Gvernnent to extend the opportunity for a
hearing and not on the Native allotnent applicant to request one. W
cannot agree wth BLMthat the option to petition for reclassification is
synonynous wWth the tender of an opportunity for hearing, as required by
Pence v. Kleppe. Mre inportantly, as Denoski points out, not only was the
regul atory authority for requesting a wai ver in 1961 suspect, but in |ess
than 1 year thereafter, the requirenent that an allotnent applicant file
such a wai ver had been abol i shed. See generally MIton H Lichtenwal ner,
69 Interior Dec. 71, 73 (1962).

[2] Wile the Departnent cannot adjudicate interests in land to which
it does not have title, Bay Mew Inc., 126 1BLA 281, 287 (1993), the
natter on appeal is not the adj udication of Denoski's right to the
allotnent, but whether reinstatenent of a closed Native all ot nent
appl i cation was required.

[3] InAguilar v. Lhited Sates, 474 F. Supp. 840 (D A aska 1979),
the Dstrict Gourt held that, where the | and sought by a Native all ot nent
appl i cant had been previously conveyed out of Federal ownership and,
therefore, was no | onger subject to the Departnent's adj udi cat ory
jurisdiction, the Departnent neverthel ess retained the responsibility of
naking an initial determnation as to the validity of the allotnent clam
as a prerequisite to deciding whether or not the Governnent shoul d bear the
burden of going forward wth a suit to annul the patent and thereby restore
adjudi catory jurisdiction over the land in question to the Departnent.

Thus, the required legal course is to set aside BLMs Deci si on denyi ng
reinstatenent of the allotnent application and remand the case to BLMfor a
prelimnary determnation consistent wth Aguilar v. Lhited Sates, supra;
see Bryant Gonway, 135 | BLA 261, 262-63 (1996).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside and the case renanded for further action
consistent wth this opinion.

Janes P. Terry
Admini strative Judge
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ADM N STRATI VE JUDE BURSKI GONALRR NG SPEA ALLY:

Wile utimately in agreenent wth the concl usion reached in the | ead
opinion, | feel conpelled to wite separately in order to drawattention to
what, | would submt, is evidence of a general |ack of consistency in Board
adj udi cations of appeals relating to the reinstatenent of Native all ot nent
appl i cations whi ch had been rejected by the Departnent prior to the
adoption of section 905 of the A aska National Interest Lands Gonservation
Act (ANLGA), 43 USC 8 1634 (1994). Any analysis of recent Board
decisions on this issue nust lead ineluctably to the conclusion that entire
lines of precedents coexist in fundanental conflict. The result is that
the ultinmate outcone of an appeal can becone dependent not upon universally
applied principles but rather on which |ine of precedent an i ndividual
panel deens appropriate to enbrace for purposes of deciding any specific
case. The result, of course, is to foster both unpredictability and
randommess in adj udicatory results.

Wiile | would agree that blane for this decisional disarray cannot be
solely ascribed to the Board, | believe that the responsibility nust
devol ve upon us, as the appel late tribunal wth the greatest day-to-day
responsi bility for deciding these issues, to attenpt to resol ve sone of the
internal conflicts which are now nanifest in our precedents as a first step
toward restoring precedential consistency to this area of the | aw

The starting point for any analysis of the difficulties presented by
appeal s invol ving rei nstatenent of previously rejected or termnated Native
allotnent applications nust be the Board s original decision in Mry
Qynpic, 47 IBLA 58 (1980), as nodified in Mry Qynpic (n
Reconsi deration), 65 | BLA 26 (1982).

At the outset, it is inportant to renenber that the Board s deci sion
in Mry Qynpic, supra, was issued prior to the adoption of ANLCA In
Qynpic, the Board affirned the Bureau of Land Managenent (BLMor Bureau)
refusal to reopen the Native allotnent application of Alexis Gegory,
Qynpic's father. As recounted in that decision, Gegory had applied for
an allotnent on July 5 1960, allegi ng use and occupancy of the descri bed
parcel of land since 1922. Gegory clained that the inprovenents included
a log cabin and two wood caches and the application was acconpani ed by
W tness statenents attesting to his use of the land. A field examnation
conducted on Mwrch 25, 1961, however, failed to | ocate any inprovenents on
the described land. A second field investigation in Septenber 1963 ended
wth simlar results. The Bureau thereafter notified Gegory that it had
been unabl e to find any inprovenents on the | and sought and advi sed him
that, if the original description was in error, he should submt a correct
description of the |and.

Though G egory received the letter, no reply was forthcom ng.
Subsequent attenpts in 1967 to contact Gegory proved fruitless and, on
Cctober 13, 1967, BLMissued a decision rejecting the all ot nent
application. This decision was returned narked "deceased,” and the case
file
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was closed. In 1975, his daughter inforned BLMthat Gegory had died in
early 1967 and requested that the allotnent file be reopened so that she
could showthe area in which Gegory's inprovenents were | ocated and for
which he had intended to file. Wen BLMrefused, she appeal ed to the
Boar d.

The Board rejected Qynpic's appeal on two separate grounds. Hrst,
it held that the application did not cone wthin the scope of the A aska
Native Qains Settlenent Act (ANCSA) savings clause for Native allotnents
since it was not "pending before the Departnent of the Interior on Decenber
18, 1971," as required by that statute. See 43 US C § 1617(a) (1994).
Second, the Board held that, while the application had shown prina facie
entitlenent to an allotnent since it described | and ot herw se avail abl e and
asserted the required use and occupancy, it did not create an inheritabl e
right in Qynpic since BLMhad established that, in fact, Gegory had not
used the | and described in the allotnent application. Thus, the Board hel d
that Qynpic held no equitable interest in the allotnent application which
woul d al l ow her to seek to have the file reopened and to anend the
description.

Both BLMand Q ynpic petitioned for reconsideration of the Board s
decision. The Board granted reconsideration but reaffirned its decision in
Mary Qynpi ¢ (Oh Reconsideration), supra. In this decision, the Board
first rejected Qynpic's argunent that she had the right to anend her
father's application, expressly reiterating its conclusion that the
preference right to an allotnent could attach only to the |ands descri bed
inthe application and that, while an allotnent applicant coul d anend an
application to correctly describe | ands sought, the right to file an
allotnent application (as well as the right to anend the | and descri pti on)
was personal to the applicant and could not survive an applicant's death.
The Board al so expressly held that nothing in section 905(c) of ANLCA 43
USC 8 1634(c) (1994), conpelled a different result. 65 IBLA at 30-32.

The Board then turned to the question on which both sides had sought
reconsi deration, viz., whether BLMhad any authority to reopen a cl osed
appeal after the repeal of the Native Allotnent Act. The Bureau, in
particul ar, argued that if the allotnent application had been erroneously
rejected (for exanple, in violation of the due process restrictions inposed
by Pence v. K eppe, 529 F.2d 135 (9th dr. 1976)), BLMhad the authority to
reopen an appl i cati on.

h this issue, too, the Board reaffirned its previous hol ding. The
Board first examned the inpact of the Pence litigation on this questi on:

Wil e we agree that the decisions in Pence v. Andrus, [586 F. 2d
733 (1978)], and Pence v. K eppe, supra, are to be applied
retroactively, we are of the opinion that, where the Depart nent
had finally rejected an application for allotnent, and neither an
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appeal to the Federal courts nor a petition for reconsideration
was pendi ng on Decener 18, 1971, the Departnent not only does
not have an obligation to reopen the file, it lacks the authority
to do so.

Decisions of courts as to what the lawis are presunptively
retrospective in scope. This presunption is based, as nany
courts have noted, on "the B ackstoni an view that judges do not
nake law they find law Judicial declaration of lawis nerely a
statenent of what the | aw has always been.” Gash v. Glifano,
621 F.2d 626, 628 (4th Ar. 1980). See also Zweibon v. Mtchell,
606 F.2d 1172, 1175-77 (1979). Wiile a nunber of recent judicial
pronouncenents, particularly inthe field of crimnal |aw have
limted the effect of decisions to prospective effect only, or
alternatively provided for only partial retroactive effect, such
actions have been based on considerations of fairness and public
policy. See, e.g., In Renarriage of Brown, 544 P.2d 561, 568-69
(Gl. 1976); Li v. Yellow Gab ., 532 P.2d, 1226, 1244 (CAl .
1975) .

* * * * * * *

Q her decisions, however, have determned, in the absence of
guestions of fairness or public policy, that a newy enunci at ed
rule shoul d be applied wth full retroactivity. See Gash v.
Galifano, supra; Barber v. Sate Personnel Board, 556 P.2d 306
(Gl. 1976). Inthe context of the issue before us, we have no
doubt that the Pence court expected that its decision woul d be
applied wth full retroactivity. Indeed, this has been the
consi stent practice of the Board. Ve applied the Pence deci sion
to all cases then pending before us. See, e.g., John More, 40
IBLA 321, 86 |.D 279 (1979). V& entertained petitions for
reconsi deration of decisions issued prior to Pence and, where the
Pence requi renents of notice and an opportunity for hearing
appl i ed, we have not hesitated to vacate our prior decision and
renand the case for further proceedings in confornmance wth
Pence. See Loui se Luke (h Reconsideration), 60 | BLA 339 (1981);
Mry Ayojiak, 59 IBLA 384 (1981). And it is clear that BLMhas
appl i ed the Pence principles to all cases which had been fil ed
before it, but not yet adjudi cat ed.

The Solicitor's Gfice, however, is apparently of the view
that the Pence ruling is retroactively applicabl e to cases
already finally decided by the Departnent. This is not correct.

As Arcuit Judge J. Skelly Wight noted in Zwei bon v. Mtchell,

supr a

Hstorically, prospectivity has been | ess conmon
incivil thanincrimnal cases. This is at |east
partly due to the potential flood of habeas corpus
petitions that loons if a court recogni zes
retroactively a procedural or substantive right of
cri mnal
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defendants. Nbo such threat arises in civil litigation
where a retroactive decision can affect only suits
pending in the courts or not yet brought, but cannot be
rai sed by previously unsuccessful litigants. The
prospectivity determnation in both civil and crimnal
cases, however, remains a pragnati c one that turns on
the expected inpact of a retroactive overruling on the
society and legal system Retroactivity is the rule,
but not at the expense of other inportant val ues.

[ Enphasi s supplied; footnotes omtted.]

Id. at 1176-77. Smlarly, the Gilifornia Suprene Qourt in
Barber v. Sate Personnel Board, supra, rejected an argunent that
applying its ruling invalidating disciplinary procedures for

per manent civil service enpl oyees retrospectively woul d cost the
Sate hundreds of thousands of dollars in back pay to enpl oyees
who were properly discharged. Among other factors, the Gourt
noted that only a snall nunber of litigants woul d benefit since
"virtually all of the litigation involving this issue has becone
final. Uhder [the applicabl e procedures] all those proceedi ngs

i n whi ch the enpl oyee did not answer the accusations or w thdrew
the answer are final." Id. at 309.

65 I BLA at 34-35. Based on the foregoi ng anal ysis, the Board expressly
hel d that use of the phrase "pendi ng before the Departnent on Decenber 18,
1971," in ANCSA "effectively finalized the rejection and renmoved any
authority that BLMmght have possessed to reconsider its rejection,”
explicitly holding that this result would obtain "[e]ven had A exis
Gegory's application described the | and which he occupi ed and even i f
BLM's deci sion was denonstrably in error.” 1d. at 35.

The Board deci si on, however, failed to consider the inpact of section
905(a) of ANLCA 43 USC 8 1634(a) (1994), on this analysis. That
section provided a process for the adjudication or |egislative approval,
under certain conditions, of Native allotnent applications "which were
pendi ng before the Departnent of the Interior on or before Decenber 18,
1971." 43 USC 8 1634(a) (1994) (enphasis supplied). Gongress expl ai ned
its intention in adding the underlined phrase as foll ows:

An anendnent to Section 905 clarifies that the purview of
the section includes all A aska Native allotnent applications
whi ch were pendi ng before the Departnent of the Interior on "or
bef ore" Decenber 18, 1971. The anendnent clarifies that
appl i cations which were erroneously rejected by the Secretary
prior to Decenber 18, 1971, wthout an opportunity for hearing
shal | be approved or adj udicated by the Secretary pursuant to the
terns of the section.

S Rep. No. 413, 96th Gong., 1st Sess. 238 (1979), reprinted in 1980
USCCAN 5182 (oviously, this anendnent seriously undercut the
Board's anal ysis of the "authority" of BLMto reinstate Native all ot nent
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applications rejected prior to Decenber 18, 1971, and the decision's
failure to discuss this provision was a critical oversight. 1/

Q ynpi ¢ subsequent |y sought judicial reviewof the Board s deci sions.
See Qynpic v. Lhited Sates, 615 F. Supp. 990 (D A aska 1985). This
decision, unfortunately, contained no extended anal ysis by the court of the
i npact of section 905(a) of AN LCA because the Justice Departnent had
essentially confessed error wth respect to the Board s second holding in
Mary Qynpi ¢ (Oh Reconsi deration), supra. Thus, the court's decision
sinply noted that "the governnent now concedes that § 905(a) provides for
legislative approval of Gegory's allotnent as described in Gegory's
original application, and that Gegory's heirs are entitled to the | and
therein described." 1d. at 992-93. The problem however, is that while
the Board s rational e was clearly not sustai nabl e on appeal , the confession
of error by the Justice Departnent obscured a basi c question whether, even
assumng that AN LCA had vested in BLMthe "authority” to reinstate
allotnent applications which the Board had previously found | acki ng, the
Gegory application, as a factual natter, ought to be reinstated. Mre
specifically, the concl usion whi ch everyone assuned but did not exam ne was
that the initial rejection of Gegory's application violated the hearing
requirenent of Pence. As | will attenpt to show subsequently in this
opinion, this was not the case.

In any event, even before issuance of the Q ynpic decision by the
district court, the Board had begun adj udi cating questions relating to the
applicability of section 905(a) of ANLCA The decision in Frederick
Howard, 67 I BLA 157 (1982), was the first to address this issue. In that
case, Frederick Howard had filed a Native all otnent application on Decenber
22, 1966, seeking two parcels of |land aggregating a total of approxi nately
40 acres. The application stated that occupancy had commenced i n June
1964. 1n 1967, BLMadvi sed Howard that the | and sought woul d be subject to
an oil and gas reservation and reminded hi mthat, under the applicabl e
regulations (at that tine, 43 CF. R § 2212.9-3(f) (1967)), he was required
to submt proof of use and occupancy no later than 6 years after the date
of his application, i.e., by Decenber 22, 1972. 2/ Hward was subsequent|y
remnded of this requirenent by notice dated June 19, 1972. Wen not hi ng
was submtted, BLMsent Howard a notice, dated April 23, 1973, informng
himthat his allotnent application had been termnated for failure to
submit the evidence required by the regulation. No appeal was taken from
this noti ce.

In 1980, Howard sought reinstatenent of his application under section
905(a) of ANLCA Relying on the legislative history of section 905(a),
BLMtook the position that applications which had al ready been

1/ This oversight was doubtless facilitated by the fact that all of the
briefing on reconsi deration occurred prior to the adoption of AN LCA

2/ This 6-year filing ruleis frequently referred to as statutory or
"stat." life.
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rejected prior to the adopti on of AN LCA were only subject to reinstatenent
if they had been erroneously rejected. Arguing that Howard s application
had properly been rejected since he had failed to conply with the

regul ati ons requiring submssion of proof, BLMdeclined to reinstate
Howard' s application. 1d. at 158-509.

Though | BLA disagreed wth BLMs conclusion, it did so on a basis not
explored below Noting that the legislative history established that the
phrase "or before" had been added to clarify that "applications which were
erroneously rejected by the Secretary prior to Decenber 18, 1971, w thout
an opportunity for a hearing shall be approved or adjudicated by the
Secretary pursuant to the terns of the section,” the Board differentiated
bet ween appl i cati ons rej ected before Decenber 18, 1971, and those rejected
after that date. Insofar as those applications rejected before ANCSA s
adopti on were concerned, |BLA agreed that a precondition for reinstatenent
was the showng that the initial reection was in error. However, the
Board ruled that, insofar as applications rejected after ANCSA s adopti on
were concerned, the limtation of |egislative approval or adjudication to
cases "erroneousl y" rejected did not apply. In other words, Howard hel d
that where a Native allotnent application was rejected after Decenber 18,
1971, it was automatical |y subject to the provisions of section 905(a)

w thout any examination of whether or not the initial rejection could be
deened "erroneous.” |d. at 159-60.

Wil e the Board had occasion to frequently venture into the general
arena of Native allotnent adjudications in the years i mmedi atel y subsequent
to the Howard decision, it was not until 1989 that it had occasion to again
examne questions relating to the reinstatenent of rejected and term nated
allotnent applications. 3/ Gommencing in 1989, however, the Board
frequently, if not wth great consistency, dealt wth the reinstatenent
i ssue.

The first case which is inportant to consider is the decisionin Sate
of Alaska, 109 IBLA 339 (1989). This decision invol ved an appeal by the
Sate of Alaska froma BLMdecision holding Hazel L. Barlip's Native
allotnent application for approval as to 120 acres of land. This acreage
had been part of a total of 160 acres whi ch had been included in Barlip's
original application which she had filed on Novenber 19, 1962. In a
deci sion dated Decenber 17, 1975, BLMheld that Barlip had used and
occupi ed

3/ There were, throughout this period of tine, a nunber of decisions
relating to the reinstatenent of "relinqui shed" Native all ot nent
applications. See, e.g., Hirs of Alexander Wllians, 121 1 BLA 224 (1991);
Theodore Suckling, 121 IBLA 52 (1991); Heir of Fank Hobson, 117 |1 BLA 368
(1991); Heirs of Linda Anelon, 101 IBLA 333 (1988); Mitilda Titus, 92 IBLA
340 (1986). The issues presented by the cases involving relingui shed
appl i cations, however, are sufficiently different fromthose which arise
wth respect to rejected or termnated applications as to justify separate
treatnent. They wll not, therefore, be considered in the context of this
opi ni on.
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40 acres but that she had failed to showthe requisite use and occupancy
wth respect to the remai ning 120 acres. She was not afforded a hearing as
to the excl uded acreage, since the BLMrejection occurred prior to the
Pence decisions. Acertificate of allotnent was issued on August 26, 1977,
covering these 40 acres.

n June 17, 1981, BLMreinstated Barlip' s application as to the
excl uded 120 acres. By decision dated Gctober 9, 1986, BLMreversed the
Decenper 17, 1975, decision to the extent that it had excluded the 120
acres fromthe Barlip's allotnent claimand rejected a Sate sel ection
application to the extent of the conflict between it and Barlip' s all ot nent
application. On appeal by the Sate, the Board affirned BLM

Wile the ultinate result of the Sate of A aska appeal appears not
inconsistent wth the law it is difficult to explain the tack which the
Board's anal ysis took. Notwthstanding the fact that it was undi sput ed
that Barlip s application had been filed in 1962 and was not adj udi cat ed
until 1975, the Board, for sone reason difficult to fathom concl uded that
the first question to be examined was whether Barlip's applicati on was
pendi ng on Decenber 18, 1971. 1d. at 343. To determne this question,
whi ch presunabl y coul d have been resol ved nerel y by review ng the cal endar,
the Board examned the district court's decisionin Qynpic v. Lhited
Sates, supra. The Barlip decision suggested that, not only had the court
directed the reinstatenent of Qynpic's father's application, but that the
court had "further found that the reinstated application shoul d be
consi dered as pendi ng on Decenber 18, 1971." 1d.

This latter assertionis sinply wong. There is nothing in the
court's decision the even suggests such a finding. Indeed, given the fact
that the court relied on section 905(a) of ANLCAin reinstating the claim
there was no need to even inquire whether the application was pendi ng "on
Decenber 18, 1971." The enphasis which this Board had attached to that
phrase in its Qynpic cases was the direct result of the fact that the
savings clause of ANCSAlimted its scope to clains which were pendi ng "on
Decenber 18, 1971." By contrast, AN LCA expressly provided that all ot nent
appl i cations were subject to |egislative approval or adjudication, under
certain conditions, if they were pending "on or before Decenber 18, 1971."

Thus, while I BLA had, indeed, previously enphasi zed the inportance of
determining whether or not a clai mwas "pendi ng on Decenber 18, 1971," the
rel evance of such a determination had clearly dissipated under AN LCA and
the court nade no finding at all that the Gegory application had been
pendi ng "on" Decenber 18, 1971. Whfortunately, as wll be seen below this
m scharacteri zation of the court's holding in Qynpi c was pi cked up and
expanded upon in a nunber of subsequent decisions of the Board.

In Heirs of Sockpeal uk, 115 I BLA 317 (1990), the Board dealt wth
three cases which dealt wth application of what is generally referred to
as "statutory life" concepts. See note 2, supra. In all three cases,
applications were filed in 1959 all egi ng use and occupancy of avail abl e
land fromat least 1947. In all three cases, BLMinforned the applicant
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that he woul d have to submt proof of use and occupancy wthin 6 years of
the date of filing. In all three cases, no further subm ssions were nade
and in 1965 separate decisions issued rejecting all three applications. No
appeal s were taken.

n Decenber 17, 1986, requests were filed to reinstate all three

appl i cations, which requests were denied by BLMon Novenber 10, 1987, and
appeal s were filed on behalf of the heirs of all three applicants. Before
the Board, BLMargued that since these applications had not been
erroneously rejected, ANLCA did not apply. Further, BLMcontended that,
because it was undi sputed that the applicants did not file the requisite
proof of use or occupancy wthin the tine required, there was no violation
of the Pence hearing requirenent since there was no disputed i ssue of fact.

Wiile IBLAreversed, it did not explain the basis for its action,
beyond asserting that the Pence litigation and the district court decision
in Qynpic conpel led this result. It was not until a decision 2 years
later, in Heirs of Edward Peter, 122 IBLA 109 (1992), that any detail ed
legal anal ysis of the argunents which BLMhad nade i n the Sockpeal uk case
was provided. The Edward Peter decision is examned, infra.

It should al so be noted that, consistent wth the approach enunci at ed
in Sate of Aaska, supra, the decision in Sockpeal uk asserted that,
because the applicants had never been afforded a hearing prior to
rejection, these applications "were pendi ng before the Departnent on
Decenber 18, 1971." 115 IBLA at 326. Wlike the situation in the Sate of
A aska, however, where BLMhad not rejected the application until after
Decenber 18, 1971, in Sockpeal uk, BLMhad issued the decisions rejecting
the al lotnent applications prior to Decenber 18, 1971. See Heirs of
Sockpeal uk, supra, at 326.

The next Board deci sion, Mchael G oko, 116 |BLA 145 (1990), presented
a factual variant of the Sockpeal uk situation. Wile, in the Sockpeal uk
cases, the applicants had all eged the conpl etion of nore than 5-years use
or occupancy when they filed their applications, in this case, @ oko had
filed his allotnent application on July 17, 1961, alleging use and
occupancy of a parcel of land commencing in 1961. The Bureau notified him
in Ctober 1961 that he was required to file proof of use and occupancy by
July 16, 1967, and that, if he failed to do so, his application woul d
"termnate wthout prejudice” tothe filing of a newapplication. H was
notified again of this requirenent on March 30, 1967. No filing fromQ oko
was forthcomng and his application was closed by BLMon July 16, 1967,
though there was no indication that BLMinforned himof this fact. Wen
BLMrefused a request to reinstate the application, Goko appeal ed. Qnce
again, |BLA reversed BLM

This tine, the Board focussed not on whether G oko' s application had
been erroneously rejected wthout an opportunity for a hearing but rather
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on the question whether G oko' s application had ever been rejected. The
Board concl uded that it had not, expressly hol ding that

[We do not find that BLMs Qctober 4, 1961, letter to G oko,
which notified appellant that his application "wll termnate" on
or about July 16, 1967, absent recei pt of proof of use and
occupancy, nmay be read to renove the need for a subsequent
decision rejecting [his] application. |ndeed, considering BLMs
nmanner of handling other "statutory life" cases, it does not seem
likely that BLMintended this letter as a final rejection of the
appl i cati on.

Id. at 150-51. Thus, since the @ oko application was "pendi ng" on Decentber
18, 1971, it was subject to either legislative approval or adjudication as
provided in section 905(a) of AN LCA

This decision essentially ignored the fact that the regulations in
effect in 1967 provided that "[i]f the applicant does not submt the
required proof wthin six years of the filing of his applicationin the
land office, his application for allotnent wll termnate wthout affecting
the rights he gained by virtue of his occupancy of the land or his right to
nake another application.” 43 CF R 8§ 2212.9-3(f) (1967). Thus, the
regul ation, itself, provided for the autonati c termnation of an
application if proof of use and occupancy were not submtted within 6 years
of the filing of the allotnent application and any deci si on whi ch m ght
i ssue was nerely declaratory of what had automatical |y occurred. Mreover,
the original regulation had, in fact, contained a notification-by-deci sion
requi renent, but this had expressly applied only to applications "filed
prior to the effective date of this paragraph [ Decenber 6, 1958]." 43
CFR 867.5f) (1963). If anything, the ol d naxi mexpressi 0 uni us est
exclusio alterius woul d seemclearly applicable, particularly since G oko
had received direct notice twce of the filing requirenents. Be that as it
nmay, and despite the fact that the G oko approach was expressly ratified in
Andrew Bal luta, 122 IBLA 30 (1992), there is grave doubt that this
precedent survived the Board decision in Hirs of Edward Peter, supra.

That question, however, wll be dealt wth bel ow

Wiile the decision in Mtchell Alen, 117 IBLA 330 (1991), involved a
reinstated Native allotnent, the propriety of reinstatenent was not
directly addressed therein. Rather, that opinion dealt wth the issue of
anendnents to land descriptions in Native allotnent applications, an area
of the lawtangential to the issue of reinstatenent of rejected or
termnated applications. The decision is noteworthy, however, because of
its discussion of the applicability of the concept of admnistrative
finality to questions arising in Native allotnent adjudication. The Sate
of Alaska had argued that Alen' s anendnent was barred by admnistrative
finality. Inreecting this argunent, the Board not ed:

[We agree wth Allen that the doctrine of admnistrative
finality does not bar consideration of this appeal. Not only was
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BLM's 1988 deci si on based on a second anmended application, but we
also find that, even if the i ssues addressed were identical to
those decided in 1984, sufficient equitable and | egal reasons
have been shown to warrant reexamining those issues. See, e.g.,
Turner Brothers Inc. v. GBM 102 |BLA 111, 121 (1988), and cases
cited therein.

1d. at 336.

The next decision, Fanklin Slas, 117 IBLA 358 (1991), nust be

consi dered of major inport both because of the anal ytical approach taken
therein and the decision's subsequent history. Slas filed his application
for an allotnent on Novenber 11, 1971, alleging use and occupancy of two
separate tracts commenci ng Septenber 1, 1965. H's application was rejected
by decision dated July 18, 1972, because two state sel ections had predated
his use and occupancy. Though he recei ved the deci sion shortly thereafter,
he never appeal ed.

n Decenber 27, 1982, BLMnade i nteri mconveyances of the land to
Set h-da-ya-ah Gorporation. O August 8, 1986, counsel for Slas sought
reinstatenent of the application on Slas' behal f, including wth the
request an affidavit fromS|as asserting use and occupancy conmmenci ng in
1960 or 1961, rather than 1965. By decision dated June 9, 1988, BLM
inforned Slas that the Sate sel ection prevented | egi sl ative approval of
his application and that it woul d have to be adj udi cated under the Native
Alotnent Act. It further inforned Slas that he had not shown sufficient
use and occupancy to warrant an allotnent but all owed hi m60 days to submt
nore evi dence, advising himthat if inadequate evi dence were submtted
"action wll be taken to allowfor an oral hearing in accordance wth
Pence." 1d. at 360.

Athough S las subsequently submtted three wtness statenents, BLM
utinately determned that the application was not properly reinstated in
any event because the 1971 application had been rejected solely for a | egal
defect (the land was not available at the tine that occupancy was
asserted). Slas appealed alleging, inter alia, violation of the Pence
hearing requirenents. The Board affirned the BLMdeci sion, expressly
hol ding that "[n]o Pence v. K eppe hearing is required if, when taking the
factual avernents of the application as true, the applicationis
insufficient onits face, as a natter of law" 1d. at 364. Thus, |BLA
concl uded that the application had been properly rejected in 1972 since, on
its face, it was not allowabl e.

The Board al so held that reinstatenent of the application was only
possible if Slas could showthat the original application contained a
significant error. S nce the sole evidence of error was Slas' self-
serving statenents averring that occupancy had been conmenced before the
w t hdrawal s and denyi ng know edge of howthe initial dates were entered,
the Board concluded that "Slas' failure to tinely appeal BLMs deci si on,
t he
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passage of 15 years before any action what soever was taken, and the | ack of
per suasi ve evi dence supporting the existence of an error in the original
application mlitate agai nst any argunent that an error exi sted on the
original application" and that this was the "proper basis for rejecting the
petition for reinstatenent, rather than admnistrative finality." Id. at
365. 4/

There is one obvious problemwth the Slas decision. It is clearly
i nconsi stent with the decision in Frederick Howard, supra. The Board in
Howard had expressly held that, wth respect to appI i cations which were
actually pendi ng on Decenper 18 1971, there was no requirenent that error
inre ectl on be shown, since t hat requi renent applied only to clains
pendi ng " bef ore" Decenber 18, 1971. Thus, under Howard, any clai mrejected
after Decenber 18, 1971, was autonatically reinstated a and ei t her
legislatively approved or subject to adjudication as the case mght be. In
Slas, however, the Board refused to reinstate the appllcatlon
Independent of the question of the allowability of Slas' bel ated attenpt
to anend his application, refusal to reinstate the application clearly
contradicted Howard. 5/ The decision in Hward, however, was not even
cited in Slas.

The Slas decision is notable not only because it narked a cl ear
conflict in Board precedents but, nore inportantly, because the S1las case
provided a vehicle for obtaining judicial consideration of sone of the
guestions relating to the reinstatenent of previously rejected all ot nent
applications. The Board decisionin Slas was initially upheld by the
Lhited Sates Ostrict Gurt in Slas v. Bruce Babbitt, et al., dv. No.
A93-035 OV (JKS (D Aaska July 31, 1995) and was then affirned by the
Nnth drcuit in a published decision styled Slas v. Babbitt, 96 F. 3d 355
(1996). It thus represents the nost recent judicial pronouncenent by the
Qourt of Appeals for the Nnth drcuit on the issue of the reinstatenent of
previously rejected Native all ot ment applications.

4/ By order dated Nov. 16, 1993, the Lhited Sates O strict Gourt for the
District of Aaska remanded this appeal to the Board for clarification of
whet her the Board' s hol di ng was based on "administrative flnallty or Slas'
failure to provide evidence, or sone conbi nation of the two.”" See Fanklin
Slas v. Bruce Babhitt, et al ., Case No. A93-035 Qv (JKS (Nov. 16, 1993).
By decision styl ed Franklin S | as (O Judicial Renand), 129 IBLA 15
(1994), the Board declared that admnistrative finality was not the basis
for its ruling but rather the fact that "we found no conpel ling | egal or
equitabl e reasons for allowng a second opportunity to appeal the nerits of
the 1972 decision 15 years after the expiration of tine for appeal fromthe
1972 decision.” 1d. at 16.
5/ Wile the Howard/Slas distinction nay seemmnor, it can result in
naj or differences. Thus, for exanple, given a statutory life rejection
decided after 1971, assuming no conflicting Sate or Native sel ections,
Howard woul d treat the application as autonatically reinstated and
legislatively approved, while S las would require a show ng of error in the
post-1971 adj udi cation as a precondition for reinstatenent.
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Wiile the inpact of the court's analysis wll be nore fully expl ored
infra, sufficeit for the present purposes to note that it explicitly held
that section 905(a) of AN LCA "does not nandate the reopening of
applications previously adjudicated under the [Native Allotnent Act]." 1d.
at 358-59. This being the case, it is clear that the Nnth drcuit's Slas
deci sion necessarily invalidated the theoretical basis of Federick Howard,
supra, since that |atter decision proceeded on the assunption that
allotnment applications previously adj udi cated under the Native Al ot nent
Act were autonatically subject to either |egislative approval or
readjudi cation. It nust be concluded, therefore, that to the extent that
the Board' s decision in Slas undermned the continuing validity of the
Howard precedent, the circuit court's decision effectively denolished it.
But, as the case survey wll show Howard has continued to be cited in sone
Board decisions as if it were "good | aw "

In Andrew Bal luta, 122 1BLA 30 (1992), the Board revisited the
precedent established in Mchael @ oko, supra, requiring actual
notification of "termnation” of a Native allotnent, and conpl etely
reaffirmed it. Nevertheless, 11 days later the Board issued its decision
inHeirs of Edward Peter, 122 IBLA 109 (1992), which effectively
eviscerated the holding of Goko and Balluta. Wiile the facts in Edward
Peter are conplex (as is increasingly the case in Native all ot nent
appeal s), it is inportant that the Board s decision in that case be
under st ood.

Briefly, Boward Peter filed a Native allotnent application (Fairbanks
029185) for 115 acres on February 19, 1962, allegi ng occupancy of the | and
commenci ng June 1, 1961. The Bureau notified himon Novenber 1, 1962, of
the statutory life requirenent that he submt proof of use and occupancy by
February 19, 1968. He was again notified on Septenber 1, 1967. By notice
dated April 3, 1968, BLMinforned Peter that his application "is
termnated,” and the case was subsequent!ly closed on BLMrecords. No
appeal was filed. Instead, on My 1, 1968, Peter filed a second Native
allotnent application (F976) for 70.3 acres. In this latter application,
Peter clai ned use and occupancy of the described parcel since July 1, 1962,
and clained that the land in the second application contai ned i nprovenents
consisting of a fish rack, tent frane, and snokehouse. Peter died on
Septentber 25, 1968, and his heirs thereafter pursued the second al | ot nent
appl i cation, F976.

Wile the field report for allotnent 976 was favorabl e and BLM
i ssued a March 8, 1976, decision determning that Peter had shown
conpliance wth the Native Allotnent Act, the Sate of A aska objected that
part of the allotnent inpinged upon Akiachak Airport. The Sate also filed
a protest under section 905(a)(5)(Q of ANLCA 43 US C § 1634(a)(5)(Q.
Wile the matter was set for private contest, an agreenent between the
heirs and the Sate was reached and the contest was ulti nat el y di smssed on
August 30, 1984. The Bureau subsequently reaffirned its March 8, 1976,
decision in a decision dated July 12, 1989. This decision al so provi ded a
60-day period to chal l enge a survey of the allotment which had been fil ed
on April 10, 1980.
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Wiile Peter's heirs initially indi cated acceptance of the allotnent,
subsequent |y, on August 8, 1989, the heirs filed an appeal arguing that
appl i cation 976 was erroneous and unacceptabl e and i nstead sought
approval of application Fairbanks 029185 since that application had
cont ai ned nore acreage.

The Board began its anal ysis of the | egal issues presented by the
Eoward Peter appeal by noting that "[c]ases decided wth admnistrative
finality are not subject to reconsideration in the absence of conpelling
legal or equitable reasons for doing so." 1d. at 113. The deci sion noted
that the regulations in existence in the 1960' s both when the origi nal
application was filed, 43 CF. R 8 67.5(f) (1963), and when it was
termnated, 43 CF. R § 2212.9-3(f) (1966), expressly provided for the
autonatic termnation of allotnent applications in the absence of
subm ssi on of proof of use and occupancy. The decision explicitly held
that Peter was "charged wth know edge of the regul ation and therefore knew
that the application termnated at that tine" and further opined that
"termnation was required as a matter of law" Id. at 114. This, of
course, inplicitly contradicted both Goko and Balluta, yet no reference
was nade to either of those decisions. 6/

The Edward Peter decision then turned to the question of whether or
not termnation of the original application had occurred in violation of
the Pence hearing requirenents. Wiile the decision recogni zed that the
Board had held in Heirs of Sockpeal uk, supra, that reinstatenent woul d be
granted where BLMhad rejected an allotnent in violation of the Pence
dictates, it sought to distinguish Sockpeal uk on the basis that, in those
cases, each of the applications had, on their face, alleged nore than
5-years qual i fying use and occupancy, and, thus, BLMs termnation of the
applications necessarily inplied a factual determnation contrary to the
assertions nade in the applications. In the Edward Peter case, by
contrast, the application had asserted that occupancy had commenced | ess
than a year prior to the filing of the application. Thus, in Edward Peter,
the application, itself, did not assert qualifying use and occupancy, and,
in the absence of such an assertion, the application could be rejected as a
natter of law 1d. at 115. In essence, the decision in Edward Peter
affirnmed application of the "statutory life" rule to those Native all ot nent
appl i cations which did not, on their face, allege conpliance wth the
requi renent that qualifying use and occupancy be shown for 5 years.

The next decision dealing wth reinstatenent of termnated or rejected
allotnent applications was Heirs of George Titus, 124 IBLA1 (1992). 1In

6/ Indeed, this holding is al the nore renarkabl e since it was arguably
unnecessary. Both G oko and Bal | uta coul d have been di stingui shed on the
ground that Peter had received actual notice of the termnation of the
allotnent application. Yet, while the Board referenced this fact in the
Peter decision, this was clearly presented as an alternative hol di ng, not
the rati o decidendi of the decision. 1d.

143 | BLA 107

WAW Ver si on



| BLA 96- 140

this case, while Titus' original application did not state any date of use
or occupancy, an anended application all eged occupancy of three separate
tracts commenci ng on dates varying from1916 to 1930. The application had
been rejected by decision in 1968 for failure to show substantial use and
occupancy for 5 years. Wiile BLMsubsequently reinstated this application
onits own notion in 1979, and commissioned field reports which were
favorabl e to the application, by decision dated April 27, 1990, BLM
reaffirnmed its original rejection of the application.

n appeal , consistent wth the Sockpeal uk/ Peter anal ysis, the Board
hel d that since there was a disputed i ssue of fact going to use and
occupancy on the face of the application, a Pence hearing was required
prior to rejection. The Board accordingly ordered the application
reinstated and ordered BLMto adj udicate the validity of the application in
light of conflicting Sate selections for the | ands invol ved. 7/

Wii | e cases involving the reinstatenent of rejected or termnated
Native al |l otnent applications had heretof ore concerned applications
rejected no earlier than the 1960's, commencing wth Hlen Fank, 124 |BLA
349 (1992), the Board began dealing wth issues involved in the
reinstatenent of applications rejected in the distant past.

The decision in Fank involved a Native allotnent application filed by
John Reese on Decenber 5, 1917. This application was initially approved by
the FHrst Assistant Secretary on Septenber 20, 1920, and a survey was
ordered. Before the survey could be conpl eted, it was di scovered t hat
Reese had died, his wife had noved 60 mles anay wth no apparent intention
of ever returning, and his inprovenents had been destroyed by a forest
fire. A General Land Gfice (AQ inspector reported these facts to the
Gormi ssi oner of the Q.0 and recommended that Reese' s application be
rejected. n June 24, 1926, the Assistant Cormissi oner of Q.O recommended
to the Secretary of the Interior that the prior approval be revoked. The
Hrst Assistant Secretary revoked the previous approval on July 8, 1926,
and on July 15, 1926, held the application for rejection but i nstructed the
register in Fai rbanks to all ow t he appl i cant 90 days in which to show cause
why the application should not be rejected or to appeal fromthe noti ce.
In the absence of any reply, the Commssioner rejected Reese' s al | ot nent
appl i cation by decision dated Novenber 26, 1927.

7/ But, while the decision in Titus was general |y unrenarkabl e, the Board
nanaged to restate the Sate of A aska mscharacterization of the hol di ng

of the district court in Qynpic. Thus, the Board declared that the court
held "that BLMs 1967 rejection did not prevent Gegory's application from
bei ng considered as "pending on Decenber 18, 1971." Id. at 4 n.4. This

is, as was explained earlier inthe text, si rrply wong. This nisstatenent
in Titus, however, was soon replicated inHlen Frank, 124 | BLA 349 (1992).
See note 8, infra.
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Not hi ng further happened until BLMreinstated the application onits
own notion on February 21, 1986. A subsequent field examnation found the
burnt-out remains of a cabin along wth a stove, cans, and washt ubs.
However, when BLMsought Solicitor concurrence in approving the all ot nent,
the Solicitor demurred, arguing that the application had been finally
rejected by the Gormissioner in 1927 and shoul d not be reopened. Reese's
daughter, Hlen Frank, thereafter filed an appeal .

Frank argued that the Commssioner's 1927 rejection was void either
because equitable title had already vested in the applicant as a result of
the 1920 approval by the Frst Assistant Secretary or because the applicant
and his heirs had not been af forded procedural due process. The Board,
however, declared that it was unnecessary to resol ve this question since
there was "an inportant exception to the doctrine of admnistrative
finality" in cases in which an allotnent application had been rejected
w thout an opportunity for a hearing on a disputed issue of fact. The
Board concl uded that there was such a disputed i ssue of fact, nanely,

"whet her Reese's widowwanted the land originally sought by him"

Adverting to a pending Sate sel ection covering the sane |and, the Board
ordered that Reese's application be adj udicated under the provisions of the
Native Allotnent Act. 8/

Aslightly different fact situation was presented in Forest Service,
USDA (Heirs of Archie Lawence), 128 IBLA 393 (1994). This case invol ved
a Forest Service appeal of a decision reinstating a Native al | ot nent
application filed by Archie Lawence. The Lawence application had
originally been filed in 1915, alleging occupancy since 1895 of a 160-acre
parcel of land. The land had been included i n the Tongass National Forest
in 1902. The land was surveyed in 1920, and, while only 35.49 acres were
surveyed, no inprovenents were found. Lawence died on June 7, 1922. An
investigator interviewed Lawence's wdow who reportedly admtted that no
i nprovenents had been nade on the property. The application was held for
rejection by decision dated CGctober 4, 1924. In the absence of an appeal ,
it was rejected by the GOon My 19, 1925.

Though BLMrei nstated the claimon Decenber 2, 1980, a protest filed
by the Sate required adjudi cation under the Native Allotnent Act. Wile

8/ Wiile the correctness of this decision is chall enged subsequently in
the text of this opinion, there is one aspect whi ch deserves special note
here. Relying on the Titus decision, the opinion asserted that "[e]ven
assumng the Novenber 1927 deci sion was properly served and woul d
ordinarily be final in the absence of a tinely appeal, Reese's application
is considered to have been pendi ng before the Departnent on Decenber 18,
1971, for purposes of section 905(a) of ANLCA" |Id. at 351. This

hol di ng, of course, can be traced to the faulty analysis of the district
court's Qynpic holding, first advanced in Sate of A aska, supra.
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imedi ately after reinstatenent the naster title plat (MP) showed the
parcel as it had been surveyed in 1920 (i.e., 35.49 acres), in 1992, the
MP was redrawn to showthe original 160-acre parcel. Wen BLMfornal |y
reinstated the Lawence al l otnent application as a 160-acre parcel, the
Forest Service appeal ed, arguing that this enlarged parcel woul d i npi nge
upon pl anned tinber sales and that it had relied upon the earlier MP as
l[imting the parcel to 35.49 acres.

Inits decision, the Board rejected the Forest Service's argunent that
Lawence's claimhad been properly rejected in 1925, asserting that "l ack
of conpliance wth Pence vitiates the admnistrative finality that woul d
otherw se attend" rejection of an allotnent and concl udi ng that Pence had
been vi ol at ed because "no hearing was of fered Lawence's heirs prior to the
1925 @ Orejection of this allotnent application.” 1d. at 396.

In the Board' s next decision, Lena Baker Ml es, 129 | BLA 167 (1994),
it returned to the S las approach. Mples’ Native allotnent application
had been filed on Septenber 23, 1971, alleging use and occupancy conmmenci ng
in 1966. The application was rejected on June 14, 1974, because of a
failure to submt proof of use and occupancy predating a Sate sel ection
application filed on January 14, 1964. An attenpted appeal by the Bureau
of Indian Affairs (BIA on Mipl es’ behal f was apparent|y unaut hori zed, and
the appeal was di smissed on January 30, 1975.

h Septenber 22, 1987, Bl A sought reinstatenent of the application.
The Bureau ultinmately rejected rei nstatenent based on the Board s deci si on
inSlas. n appeal, while Maples argued that Slas was wong and
conflicted with a nunber of other Board deci si ons, IBLA affirned on the
basis of the Slas precedent. The decision in @QI es noted that, taking
all of the avernents on her application as true, her Native all ot nent
application was still subject to rejection as a nmatter of |aw since her use
and occupancy di d not conmence until the |and was no | onger avail abl e for
appropriation under the Native Allotnent Act. Wiile she subsequently
sought to assert earlier use, the Board noted that this assertion did not
occur until 1988, 14 years after the application had been rej ect ed.
Declaring that "[t]he burden of proof lies wth the party seeking
reinstatenent and that party nust submt evidence that clearly denonstrates
that the original application contained a significant error,"” the Board
di scounted Mapl es' 1988 assertion that the 1966 date had been i ncl uded on
the application in error as "a self-serving statenent wth no corroboration
intherecord." 1d. at 171

An inportant variant in the factual situations previously examned was
presented in Sate of Alaska (Heirs of Peter Wse), 130 IBLA 83 (1994). In
this case, Wse had filed an allotnent application on April 19, 1960,

t oget her wth a metes and bounds descri ption and a map. The descr i ption,
however, did not close. Accordingly, on August 17, 1960, BLMnotified hi m
that his application was being held for rejection because of the defective
description and giving him30 days to file an anended description, failing
in which the application would be rejected wthout further notice. Wse
recei ved the deci sion but never responded, and the case was closed. In
1987, a 1977 Sate sel ection covering the |and was tentatively approved.
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Wiile the facts leading up to it are not clearly described, the
appl i cation was subsequently reinstated by BLMin a deci si on dated Decenber
18, 1990. The Sate of A aska thereupon appeal ed.

The Wse deci si on commenced its anal ysis of the correctness of BLMs
deci sion by reasserting that there was "an inportant exception to the
doctrine of admnistrative finality" in cases in which an all ot nent
appl i cation had been rejected wthout an opportunity for a hearing on a
disputed issue of fact. Id. at 84, citing Hlen Frank, supra. Totally
si dest eppi ng t he fact that the netes and bounds description did not cl ose
and, thus, did not "describe" anything, 9/ the decision asserted that "in
this case the disputed question concerns whet her Wse wanted the | and
clai ned to have been used and occupi ed by himin his application, as his
heirs contend he did." Accordingly, the decision rejected the Sate's
protest.

Wiile the decision in Sate of Alaska (Heirs of WIlie Takak), 135
IBLA 1 (1996), generally followed the course charted in Sockpeal uk and is
not of particular note, the decisionin Wnifred A Qten, 136 | BLA 166
(1996), does deserve analysis. Qten had filed two different all ot nent
appl i cations aggregating a total of 320 acres. The first application,
filed in 1968, sought two parcels (ultimately designated Parcels D and B,
described as aggregating 160 acres, and cl ai ned occupancy commenci ng on
March 19, 1968. The second application, whi ch was signed on January 12,
1971, and which BLMtreated as an anendnent of the first application,
sought three parcels (Parcels A B and Q al so described as aggregating
160 acres. A BLMfield investigation concluded that GQten had used Parcel s
A B and C Qten was advised that, since she could only obtain a total
of 160 acres, she woul d have to relinquish the 160 acres described in her
original applicationif she wshed to obtain the acreage in the 1971
application. Qten, however, never filed a formal relinqui shnent.

Wil e BLM approved Parcels A B and Con April 26, 1976, a fornal
survey of these parcel s showed that they contai ned only 123.09 acres, and a
certificate of allotnent for that acreage i ssued on March 20, 1985. In any
event, by decision dated My 16, 1979, BLMrejected Parcel s D and E based
on Qten's failure to submt proof of qualifying use and occupancy during
the statutory life of the application. Follow ng the adoption of AN LCA
however, BLMreinstated Qten's Native allotnent application as to Parcel s
Dand E on February 21, 1986. A subsequent field examnation concl uded
that Qten had used and occupi ed the land as required, though it was al so
noted that Qten was only entitled to 36.91 acres since she had al ready
been allotted 123.09 acres.

Qten eventual |y relinquished all of Parcel E and all acreage in
Parcel Din excess of a 36.91-acre tract. A survey of the reduced Parcel D
was conducted and the plat officially filed on Septenber 11, 1991.

9/ It should be noted that the heirs of Wse had argued that the nmap was
sufficient to, at a mninum create a disputed i ssue of fact as to the
situs of the |and sought. The decision, however, did not enbrace this

ar gunent .
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Notw t hstandi ng the foregoi ng, by decision dated April 29, 1993, BLM hel d
that the application for Parcels Dand E had termnated as a matter of |aw
when she failed to submt the required proof of use and occupancy, citing
this Board's decision in Heirs of Eoward Peter, supra. An appeal soon

fol | oned.

Before the Board, Qten assailed the decision in Edward Peter as
contrary to the law and, relying on Howard, supra, argued that Edward Peter
had been erroneously decided. Wiile in its decision, the Board agreed
that, under Howard, section 905(a) of AN LCA governed disposition of
Qten' s appeal because the allotnent application had clearly been pendi ng
on Decenber 18, 1971, the Board did not agree that this was inconsi stent
wth application of the Edward Peter decision. 10/ |ndeed, pointing out
that a Native Regional Gorporation's protest prevented |egislative
approval , the Board concl uded that both Howard and Edward Peter were
appl i cabl e.

The Board in Qten agreed wth BLMthat, under Edward Peter, 11/ the
record as it existed when BLMrejected the original application, justified
rejection of the application wthout a hearing since the record "was devoi d
of evidence that Qten conpleted the requisite 5 years use and occupancy of
Parcels Dand E" Id. at 175. However, the Board continued, subsequent to
this action, the Bureau had devel oped evi dence whi ch showed that Gten had,
i ndeed, used the lands wthin Parcels Dand E as required by the Native
Alotnent Act. Based on this evidence, the Board concluded that "Qten is
entitled to have her application for Parcel Das presently identified
reinstated.” Id. 12/

10/ Wi le the Board di scussed a purported conflict between Hward and
Eoward Peter, it did not address the nore direct conflict, pointed out
above, between Howard and the decision in Franklin Slas, supra. By

appl ying Howard, the Board avoided the initial question of whether the
application could be reinstated absent a showng that it had been rejected
inerror. The decisionin Qten, thus, assuned that the application was
subject to either |legislative approval or readjudication under the Native
Alotnent Act as a predicate of its analysis not as a conclusion of its
adj udi cati on.

11 It is worthy of note that Qten characterized the deci sional process
followed in Eoward Peter as: "Absent |egal or equitabl e reasons for
reconsidering the termnation of the 1962 al |l ot nent application, the Board
uphel d BLM's termnation under the doctrine of admnistrative finality."
Id. at 174 (enphasis supplied).

12/ This last sentence is sonewhat synptomatic of the conceptual confusion
whi ch has been creeping into Board decisions. Uhder Hward, as had been
noted earlier inthe Qten decision, there was no requirenent to
"reinstate” an application which had been rejected after Dec. 18, 1971,
since those applications were deened to be automatically subject to the
provisions of § 905 of ANLCA The reinstatenent requirenent is part of
the Franklin Slas anal ysis which basically repudi ated the Howard deci si on.
Thus, in effect, the Board in Qten both explicitly enbraced and
inplicitly rejected the Howard precedent.
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In Lhited Sates v. Heirs of Yaquam 139 IBLA 376 (1997), the Board
again dealt wth issues arising out of rejection of Native all ot nent
applications in the distant past. Jake Yaguamhad filed an al | ot nent
application in 1915, alleging use of |and around Gound Hog Bay si nce
boyhood. A Q.0 examiner found that Yaguamhad not used the | and, which
Yaquam had apparent|y described as an ol d village site, during the past 60
years and that one Robert Geenwal d had built a house on part of the | and.

Despite Yaguamis assertions that he desired to live on the parcel, the
exam ner recommended rej ection of the Native allotnent application. After
Yaquamfailed to respond to a notice holding the claimfor rejection, it
was rej ected by decision of February 8, 1918. There was no appeal, and
Yaquamdi ed on Decenber 31, 1918.

The claimwas reinstated by BLMin 1980 and, in 1989, BLMinitiated a
contest of Yaquams allotnent application. After a hearing, Admnistrative
Law Judge Ranon M (hi |l d concl uded that Yaquam had used and occupi ed t he
land in a manner at |east potentially exclusive of others. The Bureau then
appeal ed to the Board. In affirmng Judge Child s decision, the Board
concl uded that he had appropriately accorded greater weight to the
testi nony of Yaguami's daughter than to statenents originally submtted to
the QOby the field examner. The nost noteworthy aspect of this case, it
seens to ne, is the application by Judge Child of the 5-year use and
occupancy standard and the Board s seeming approval of this standard. 13/

The | ast Board decision which | wsh to examne in detail is Louie A
John, 142 1BLA 18 (1997). John had filed his Native allotnent application
on March 29, 1971, alleging use and occupancy of a tract of |and,
desi gnated as contai ning 160 acres, commenci ng on Novenber 8, 1964. This
appl i cation was rejected on Decenber 4, 1972, because the |and was not
available at the tine that John had al | egedl y commenced occupancy. The
Bureau' s records indicated that the | and had been included in a w thdrawal
dated March 21, 1963, and had ultinately been included in a Power Ste
Qassification for the Ranpart Ganyon Power Project. It shoul d be noted
that an earlier naterial site right-of-way had been issued for a 3.44-acre
parcel al so included wthin John's application. John filed no appeal from
this decision, and the case file was cl osed.

h March 12, 1980, even before the adoption of ANLCA this
application was reinstated on BLMrecords. After AN LCA was adopted, the
Sate of Alaska filed a protest under section 905(a)(5), 43 US C 8§
1634(a)(5) (1994). A subsequent field report indicated that John had used
and occupi ed the land in conformty wth the Native Allotnent Act. 1In 1985
and

13/ Yaquams heirs had asserted that "the proper lawto apply is the | aw
existing at the tine the application was filed and rejected.” 139 I BLA at
382. Inthis regard, | would note that the requirenent that an all ot nent
appl i cant show 5-years use or occupancy was not initially pronulgated as a
regul ation until 1935. See Arcular No. 1359 (June 22, 1935); 43 CF.R 8§
67.13 (1938).
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1986, BLMissued an interi mconveyance of sone of the |and surroundi ng the
application to Danzhit Hanlaii Gorporation and Doyon, Ltd., expressly
excluding the land wthin John's applicationin secs. 1 and 12, T. 10 N,
R 16 E, Fairbanks Meridian. In 1990, however, a survey of the |and
showed that the parcel included not only part of secs. 1 and 12, T. 10 N,
R 16 E, but also parts of secs. 6 and 7, T. 10 N, R 17 E These latter
sections had not been wthdrawn for the Ranpart Canyon Power Project.

A 1992 BLMproposal to approve the John all ot nent required action by
Danzhit and Doyon to disclaiminterest to certain lands wthin the surveyed
allotnent application for which they had obtai ned interi mconveyance. This
was acconpl i shed by June 2, 1992. Twenty days later, the Sate Gfice
i ssued a deci sion approving John's Native allotnent application. Wiile
this decision reserved a 200-foot easenent for the Seese H ghway, it
rejected both a Sate selection and the nmaterial site right-of-way. The
S ate thereupon appeal ed.

O February 16, 1993, while the Sate's appeal was pendi ng before the
Board, BLMnoved to have its July 22, 1992, decision vacated. S nce the
Sate concurred, the Board, by order dated July 29, 1993, vacated the July
1992 deci sion and renanded the case to BLMfor further action. Thereafter,
by deci sion dated March 7, 1994, BLMrejected John's all ot nent appl i cati on,
concluding that it had been properly rejected i n Decenber 1972 and shoul d
not have been reinstated. John then appeal ed to the Board. Wiile John and
the Sate were able to achieve a mitual |y satisfactory settlenent, BLM
refused to agree. Accordingly, it was necessary for the Board to directly
address the issues rai sed by the parties therein.

At the outset, the Board rebuffed BLMs assertion that the Board s
S las decision had constituted an application of the doctrine of
admnistrative finality, noting that the Board had expressly rejected that
characterization in Fanklin Slas (Oh Judicial Renand), supra. See 142
IBLA at 26-27. Followng the Howard rational e, the Board then asserted
that section 905(a) of AN LCA required reinstatenent of those Native
allotnent applications pending on Decenber 18, 1971, whi ch had been
rejected sonetine thereafter. Accordingly, the Board concluded that the
March 7, 1994, decision was in error.

d equal inportance, the decision al so rejected application of the
Board's Slas precedent on the ground that, while the | and sought, as
described in the application, was, at that tine, intotal conflict wth a
powersite wthdrawal, the | and sought, as narked on the ground, was not in
such a conflict. The Board concluded that "as [a] ppel | ant' s anended Native
Alotnent Application described |and that was not subject to PLO No. 3520,
as well as land that was, it cannot be said that the application onits
face reveal ed a | egal defect which, as a matter of law required the
rejection thereof.” 1d. at 28. Therefore, the decision concluded that the
initial reection of the application had been a violation of the Pence
hearing requi renents. 1d.
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Wiile this basically brings us up-to-date insofar as Board deci si ons
are concerned, there is one additional Federal court decision which al so
inpacts on this issue. In Lordv. Babbitt, 943 F. Supp. 1203 (D A aska
1996), the Lhited Sates DOstrict Gourt for Al aska dealt wth cross-notions
for sumary judgnent in a statutory life case. Vélter Lord had filed a
Native allotnent application on My 24, 1957, allegi ng use and occupancy
commencing at that tine. n January 4, 1963, BLMsent Lord notice at his
address of record that he was required to submt proof of qualifying use
and occupancy by May 24, 1963, to prevent the allotnent application from
expiring under the regulations. Lord did not respond and eventual |y
asserted that he never received this notice. O My 31, 1963, BLMsent
Lord a notice that his allotnent application has been ternmnated, which
notice was signed for by his wfe, though Lord later clained that his wfe
did not tell himof the letter for nmany years.

In 1972, the Sate of A aska specifically selected the | and descri bed
inlLords allotnent application, and, in 1976, it received tentative
approval therefor. Uhder section 906(c)(1) of ANLCA 43 USC 8§

1635(c) (1) (1994), the Lhited Sates confirned the Sate's title to the
land "subject only to valid existing rights and Native sel ection rights
under [ANCSAl." n Novenber 12, 1985, the land was patented to the Sate
pursuant to 43 US C 8 1635(c)(2) (1994).

Before the district court, Lord clained that it was only in 1994 t hat
he was inforned that his application would not be reinstated. Lord
attenpted to avoid application of the 6-year statute of limtations found
at 286 US C § 2401(a) (1994) by arguing that AN LCA constituted a
legislative waiver of the statute of limtations wth respect to appeal s by
A aska al | ot nent appl i cants whose appl i cati ons had been deni ed w thout an
opportunity for oral hearing prior to Decenber 18, 1971. Inrejecting this
argunent, the court not ed:

This argunent is foreclosed by Slas v. Babbitt, 96 F.3d 355 (9th
dr. Septenber 4, 1996) which was deci ded after briefing was
conpleted inthis case. In Slas, the Nnth drcuit held that
only those applications pending on or before Decenber 18, 1971
were legislatively approved. |f an application had been properly
deni ed before that date, it was not "pendi ng" and therefore did
not have to be readjudicated. If Lord s application was |legally
termnated in 1963, which is the issue before this Gourt, then it
was not confirned by Gongress in AN LCA

Id. at 1208. The court, however, denied the Governnent's cross-notion to
di smss on the ground that the question of the adequacy of the notice was
the linchpin for determning whether equitable tolling of the statute of
limtation had occurred. The court did not rule on whether the rejection
was inviolation of the Departnent's own statutory life policy or whether
it violated the Pence right to a hearing. 1d. at 1211.

In ny view the foregoing review of Board and court precedents starkly
illumnates sone theoretical inconsistencies in recent Board deci si ons
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concerning the reinstatenent of rejected or termnated Native all ot nent
applications. It istine, | believe, for the Board to begin to nake a
concerted effort to establish greater consistency inits adjudications in
this area of the law A ong those lines, | woul d suggest the fol |l ow ng
consi der at i ons.

Hrst, the Board s decision in Federick Howard, supra, which
est abl i shed a di chot ony between applications reected prior to Decenber 18,
1971, and those rejected after that date is flatly inconsistent wthits
subsequent ruling in Franklin Slas, supra. Qven that the Slas decision
was ultimately affirned by the Nnth Qrcuit Gourt of Appeals in Slas v.
Babbitt, supra, the decision in Federick Hward can no | onger be
considered "good law " and it should not be cited as if it were.

Second, the Board s decisions in Mchael Qoko, supra, and Andrew
Bal luta, supra, which required actual notice of the rejection of Native
allotnent applications for failure to submt evidence of use and occupancy
wthin 6 years of the filing of an allotnent application are simlarly
inconsistent wth the Board's ruling in Heirs of Edward Peter, supra,
whi ch, relying on the express |anguage of the regul ation, held that no such
notice was needed. Wile no court decision can be said to nandate the
choi ce of precedential lines, inny viewthe Edward Peter rational e clearly
represents the superior theory, one consistent wth the position which the
Board has general |y adopted in other areas of adjudication, and | woul d,
therefore, endorse the express overruling of both GQoko and Balluta. In
any event, regardless of which line of precedent is ultinately sel ected,
the Board should, at a mninum avoid citing cases fromboth lines in the
sane decision. See, e.g., Wnifred A Qten, supra.

Third, it seens to ne that in no aspect has the Board been nore
qui xotic than in its repeated, though by no neans unwavering (see, e.g.,
Whnifred A Qten, supra, at 174, Heirs of Edward Peter, supra, at 113),
renunci ati on of the doctrine of admnistrative finality as a rational e for
its decisions dealing wth reinstatenent of rejected Native all ot nent
applications. Thus, while the Board's decision in Franklin Slas (On
Judicial Remand), supra, can justifiably be read, on the one hand, as an
express repudi ation of admnistrative finality as a basis for
deci si onnaki ng, the proffered expl anation of the decisional process which
resulted in the original Slas opinion can, on the other hand, just as
easily be seen as an application of that doctrine. See Fanklin Slas (On
Judicial Remand), supra, at 16 ("V¢ found no conpelling legal or equitable
reasons for allowng a second opportunity to appeal the nerits of the 1972
decision 15 years after the expiration of tine for appeal fromthe 1972
decision.”) Nor is the Slas case unique in applying admnistrative
finality concepts in the allotnent reinstatenent context, notw thstandi ng
repeat ed assertions in other decisions that these considerations have no
applicability inthis field. onpare Lena Baker Mipl es, supra; Heirs of
Eoward Peter, supra, wth Louie A John, supra.

This duality of approach seemingly finds its origins in a fundanental
m sconception as to the operation of admnistrative finality in the
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deci sional context. In those decisions which have been nost fervent in
rejecting application of this doctrine, there has been a tendency to view
admnistrative finality as requiring the autonatic rejection of any attenpt
to reinstate an application where the applicant had been af forded an
opportunity to appeal but had, for sone reason, failed to avail himor
hersel f of that option. 14/ By contrast, in those decisions whi ch have
enfbraced appl i cation of admnistrative finality concepts, there has

general |y been an express recognition that the considerations involved in
its application are jurisprudential, not jurisdictional, and, therefore, in
those situations where equity and justice so dictate, admnistrative
finality presents no absol ute bar to reinstatenent of a rejected
application. 15/

| believe that the Board shoul d explicitly enbrace the approach that
it has, in practice, generally been foll ow ng and expressly recogni ze t hat
the doctrine of admnistrative finality is applicable to the reinstatenent
of Native allotnent applications. |If nothing el se, such action would
resol ve a substantial amount of the conflict in our adjudications on this
issue. Mre inportantly, recognition of the applicability of the doctrine
of admnistrative finality to issues arising out of the reinstatenent of
previously rejected Native allotnent applications would, | believe, go a
long way toward illumnating an ancillary area of allotnent adjudication
whi ch has al so suffered fromanal ytical obscurity. | refer to those Board
decisions interpreting the inport of that part of section 905(a) of AN LCA
whi ch provided for the | egislative approval or adjudication of Native
allotnent applications pending "on or before Decenber 18, 1971."

As was noted above, subsequent to the issuance of Qynpic v. Lhited
Sates, supra, a nunber of Board decisi ons have suggested that, where a
Native allotnent application was rejected prior to Decenber 18, 1971, a

14/ Awvariant on this approach can be seen in those decisions which
differentiate between a general admnistrative finality doctrine and the
"inportant exception” which they deemapplicable in Native all ot nent
adjudications. See, e.g., Sate of Alaska (Heirs of Peter Wse), supra, at
84, Hlen Fank, supra, at 351. This, of course, is not an "inportant
exception” to the doctrine of admnistrative finality which is sonehow sui
generis to Native allotnent adjudications; rather, it is the application of
a general qualification which is central to the rule, itself.
15/ Indeed, nunerous Board deci si ons have described the doctrine of
admnistrative finality as providing that

"when a party has had an opportunity to obtain reviewwthin the
Department and no appeal was taken, or an appeal was taken and the deci si on
affirned, the decision nmay not be reconsidered in |ater proceedi ngs except
upon a show ng of conpel ling | egal or equitabl e reasons, such as viol ations
of basic rights of the parties or the need to prevent an injustice.”
Mry Sanford, 129 |BLA 293, 298 (1994) (enphasis supplied), and cases
cited. This has been true even in the area of reinstatenent of rejected
Native allotnents. See, e.g., Mtchell Alen, supra, at 336.
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subsequent determination that this rejection occurred on the basis of a

di sputed i ssue of fact wthout an opportunity for an oral hearing
necessitates a finding that the Native allotnent application was properly
consi dered "pendi ng on Decenber 18, 1971" for purposes of section 905(a) of
ANLCA See, e.g., Heirs of George Titus, supra, at 4 n.4; HIlen Fank,
supra, at 351. As was also indicated above, | believe this analysis iIs
premsed on a fundanental msreading both of the Qynpic decisions and

AN LCA

The Board' s decision in Mry Qynpi c was not based on the
jurisprudential considerations which surround the doctrine of
admnistrative finality but rather was clearly premsed on the
jurisdictional constraints inposed by Gongress in its adoption of a savings
clause in ANCSA 43 US C § 1617(a) (1994), which permtted the conti nued
i ssuance of Native allotnents even after the repeal of the Native Al ot nent
Act in response to applications "pending before the Departnent of the
Interior on Decenber 18, 1971." |In effect, section 905(a) of AN LCA
renoved the jurisdictional bar interposed by ANCSA and al | owned the Board to
consi der whether or not to reinstate previously rejected clains. But, as
the legislative history of AN LCA nakes cl ear, reinstatenent was only
requi red of those applications which had been "erroneously rejected by the
Secretary prior to Decenber 18, 1971, wthout an opportunity for hearing."

S Rep. No. 413, 96th Gong., 1st Sess. 238 (1979), reprinted in 1980
USCCAN at 5182. Accord, Slas v. Babbitt, supra, at 358-59.

Section 905(a) mght best be seen as both a grant of authority to
consi der those al l ot nent applications previously rejected as well as a
legislative finding that, while the doctrine of admnistrative finality
could be applied with respect to those applications, it should not be
appl i ed where the application had erroneously been rejected w t hout
affording the applicant an opportunity for a Pence hearing. However, it
nust al so be noted that nothing in ANLCA constituted a | egislative finding
that only those applications erroneously rejected wthout a Pence hearing
were eligible for reinstatenent. n the contrary, it seens reasonably
clear that Gongress intended that any application of the doctrine of
admnistrative finality woul d be guided by the jurisprudenti al
consi derations usual |y attendant thereto. Thus, where application of the
doctrine would result in a manifest injustice or where other conpel ling
legal or equitable considerations existed, the prior rejection of an
allotnent application would not be an absol ute bar to its reinstat enent
even if there had been no violation of Pence hearing requirenents.

| think this last point is of considerable inportance since it
provides the only theoretical justification for the reinstatenent of the
application in Qynpic, itself. A nunber of decisions have suggested that
reinstatenent of the Alexis Gegory application was the result of the
appl i cation of the Gongressional nandate rel ating to applications
erroneously rejected wthout the opportunity for a hearing. The probl em
however, is that nothing in the Departnent's handling of the Gegory
application could fairly be said to have violated the Pence hearing
requi renent s.
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The Pence opinions did not require that a hearing be afforded in every
case. Onh the contrary, in Pence v. Andrus, supra, the court expressly
agreed that where an allotnent application was being rejected as a natter
of law no Pence hearing was necessary. Hearings were required only where
rej ection was dependent upon the resol ution of a disputed i ssue of fact.

Id. at 743. The reality of the natter, however, is that, in Qynpic, there

was no disputed issue of fact.

Wiile BLMhad rejected the Gegory application because the |and
described was not the situs of the inprovenents |isted, no one ever
asserted that the BLMdeci sion was wong. O the contrary, al nost the
entirety of the court's analysis in Qynpic was directed to a refutati on of
the Governnent' s assertion that the effect of section 905(a) was "[t]o
convey to an applicant's heirs a parcel of |and, but not the | and which the
appl i cant used and i nproved and for which the applicant intended to apply."

615 F. Supp. 994. Indeed, the court expressly rejected the Governnent's
attenpt to grant Gegory's heirs an allotnent covering the | and descri bed
inhis application. 1d.

It seens elenentary to ne that rejection of a Native all ot nent
appl i cation because it enbraces |and for which an applicant does not intend
to apply, where all parties agree that this is the case, sinply does not
require a Pence hearing. Thus, the Gegory application was not
"erroneously rejected * * * without an opportunity for hearing.” It was,
in fact, correctly rejected for the very reason gi ven by BLM
Rei nstat enent of the Gegory application could only be justified on an
inplicit finding that application of the doctrine of admnistrative
finality under the circunstances disclosed would result in a nanifest
injustice since it would effectively preclude attenpts by Gegory's heirs
to establish the situs of the Iand for which they believed Gegory intended
to apply. 16/ Wether or not the court in Qynpic clearly delineated the
foregoing as the basis for its actions, this interpretation is not only
consistent wth Pence, it represents the only way of reconciling the
outcone in Qynpic wth the subsequent decisions in Slas v. Babbitt,
supra, and Lord v. Babbitt, supra.

16/ Indeed, there woul d be support for such a conclusion in the Board' s
own deci sion on reconsi deration. Thus, the Board opi ned:

"W admt that, considering the unusual nature of this case, BLM m ght
have | ooked favorably on a petition for reconsideration had one been fil ed.
e was not. ne coul d best characterize the status of the application,

therefore, as finally rejected wth a possibility of reactivation. This
possi bility, however, ended when Gongress repeal ed the Native Al otnent Act
on Dec. 18, 1971, save for those applications then "pending.'"

Mary Qynpi c (Oh Reconsi deration), supra, at 35. S nce ANLCA effectively
elimnated the jurisdictional bar to "reactivation," reinstatenent of the
appl i cation woul d seemto be fully in accord wth the factual anal ysis of

t he Boar d.
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The infirmty which a nunber of Board decisions inplicitly ascribe to
Qynpic, i.e., the reinstatenent of an allotnent application based on Pence
even though Pence woul d not apply, has been replicated in a nunber of the
Board's own decisions. Thus, in Sate of Alaska (Heirs of Peter Wse),
supra, the Board found it a violation of the Pence hearing requirenent to
reject a Native allotnent application on the ground that the description
did not close wthout first affording Wse the opportunity to establish
that "Wse wanted the land clai ned to have been used and occupi ed by himin
his application.” Inasmuch as BLMs assertion that the description which
Wse had provided did not close was undi sputed, the basis for the Board s
reversal in Wse can nost charitably be described as obscure. It would
seemto ne self-evident that no Pence hearing is required to reject an
appl i cation whi ch descri bes not hi ng.

Snmlarly, the Board s decision in Hlen Fank, supra, sinply
nmanuf act ured a di sputed i ssue of fact where none was apparent. As noted
above, in Frank, the allotnent application of John Reese had initially been
approved by the FHrst Assistant Secretary. Wen, before conpl etion of
survey, it was discovered that Reese had di ed, the inprovenents had been
destroyed by a forest fire, and that his wfe had noved anay w th no
apparent intention of ever returning, the prior approval was revoked and
the applicant (and presunably his heirs) were afforded 90 days in which to
show cause why the application should not be rejected. In the absence of
any show ng, the Gonmssioner of the QOrejected the allotnent in 1927.

Wien BLMrefused to reinstate the application al nost 60 years |ater,
an appeal was filed wth the Board. In its decision, the Board justified
reinstatenent of the application on the finding that the all ot nent
appl i cation had been rejected wthout a hearing on a disputed i ssue of
fact, a dispute which it characterized as "whet her Reese's w dow wanted t he
land originally sought by him" Id. at 351. MNotwthstanding this hol di ng,
however, the decision offered not the slightest support to buttress either
the assertion that there was an outstandi ng question as to whether or not
Reese's w dow wanted the land or that this desire, unless coupled wth an
intention to return to the | and sought, had any rel evance to whet her or not
the QO woul d have granted an al | ot nent under all ot nent principles then
being applied. 17/ But, having determined that the application had been
inproperly rejected wthout a hearing, the Board went on to direct BLMto
adj udi cate the application under the 1906 Act, an adj udi cation which, the
decision further asserted in the face of the original rejection of the
application in 1927, "has yet to occur."

It seens to ne that an understanding of the real thrust of section
905(a) of AN LCA coupled wth an appreciation of the correct

17/ Moreover, the basic question of whether Pence hearing requirenents can
properly be retroactively applied to situations arising 25 years before the
adoption of the Admnistrative Procedure Act deserves far nore anal ysi s
than it has thus far received in the Board s deliberations.

143 I BLA 120

WAW Ver si on



| BLA 96- 140

application of the doctrine of admnistrative finality, would go far
towards obviating the need to invent fanciful "disputed issues of fact” as
the only way to effectuate a result deened to be consistent wth the ends
of justice. Just as inportantly, it would provide us wth the flexibility
to judge each al |l ot nent case separately in order to deternne whether or
not admnistrative finality is properly applied or whether considerations
of equity and justice require that we reinstate the allotnent application.
18/ In any case, | believe those who submt their appeals to this Board
have a right to expect that its decisions wll be guided by universally
appl i cabl e principles and not be determned solely by a panel's

unconstrai ned choi ce anong conflicting precedents. It is tine for the
Board to address the theoretical inconsistencies inits precedents outlined
above.

Turning to the present case, the lead opinion justifies reinstatenent
of Denoski's allotnent application because no hearing was provided on the
guestion of whether the | and was prospectively val uable for oil and gas.
Presunabl y, the conflict finds its origins in the fact that Denoski
attested, in his allotnent application, that the | and was nonmineral -i n-
character. Wiile | would admt that, under the Sockpeal uk analysis, this
was arguably a conflict on the face of the application and, thus, rejection
could not occur as a natter of law it seens to ne a relatively weak reed
on which to premise a finding that the Pence hearing requirenent was
violated, particularly in the absence of any real assertion that the | and
was not prospectively val uable for oil or gas.

Mbre conpelling to ny mnd is the fact that the status of the |and as
prospectively val uabl e for oil or gas was not preclusive of a grant of the
allotnent. Rather, the allotnent woul d i ssue subject to a reservation for
oil or gas. Mreover, as the | ead opinion points out, not only was the
regul atory authority for requesting a wai ver in 1961 by no neans clear, in
less than a year, the requirenent that an allotnent applicant file such a
vai ver had been abol i shed. See generally MIton H Lichtenwal ner, A 28825
(My 31, 1962). Qven this legal construct, | do not believe that
admnistrative finality should serve as a bar to reinstatenent of the
appl i cati on.

Wiet her or not the applicationis ultinately approved, however, nust
await further consideration by BLM Wiile this allotnent is clearly not
subject to legislative approval, | do believe that invocation of the

18/ Furthernore, the determnation of whether equity and justice require
reinstatenent of a Native allotnent application woul d permt consideration
of the length of tine between rejection and the attenpted rei nstat enent as
a factor in determning just what equities exist. There can be substanti al
differences in equities between an allotnent application rejected in the
1920's and one rejected only 10 years ago. These differences are

ef fectively obscured by those deci si ons whi ch sinply search for sone
"disputed issue of fact" to serve as a basis for automatic reinstatenent.
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Aguil ar procedures is appropriate for the purpose of making an initial
determnation as to howto proceed. Accordingly, for these reasons, |
concur in the lead opinion s disposition of this appeal .

Janes L. Burski
Admini strative Judge
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